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STATEMENT OF THE | SSUE

The issue in this case is whether Water Use Permt (WJP)
Application Nunmber 20009478. 005 neets the conditions for
i ssuance as established in Section 373.223, Florida Statutes
(2001), Florida Adm nistrative Code Rule 40D-2.301 (April
2001), and the District’s Basis of Review for Water Use Permt
Appl i cati ons.

PRELI M NARY STATEMENT

On Septenber 11, 2000, Respondent M chael J. Boran
(Boran) filed an application with the Southwest Florida Water
Managenent District (the District), requesting a nodification
of his already existing Water Use Permt (WJP) Nunber
20009478. 004. The application received its own designation:
WUP Nunmber 20009478.005. On Novenber 16, 2001, the District
i ssued a Notice of Proposed Agency Action for approval of the
application, with final approval contingent upon no objection
being filed within the time frames provided in the Notice.

After receiving the Notice of Proposed Agency Acti on,
Petitioners Alan Behrens (Behrens) and DeSoto Citizens Agai nst
Pol lution, Inc. (DCAP), a Florida not-for-profit corporation,
timely filed a joint petition for adm nistrative hearing on

Decenber 10, 2001. Behrens is the Presi dent of DCAP. On



Decenber 18, 2001, the District dism ssed the joint petition
for failure to conmply with the requirenents of Florida

Adm ni strative Code Rule 28-106.201(2) but gave Behrens and
DCAP | eave to file an anmended petition on or before January 2,
2002. Behrens and DCAP filed their amended petition on
Decenber 31, 2001

The District referred the amended petition to the
Di vi sion of Adm nistrative Hearings on January 15, 2002. On
January 18, 2002, Boran noved to disnm ss the anended petition
on the grounds that it was not verified as required by Section
403. 412(5), Florida Statutes (2001), and that it contained
insufficient allegations of standing.

On February 5, 2002, the anended petition was di sm ssed,
with | eave given to amend. On February 7, 2002, the case was
set for final hearing on May 29-31, 2002, in Sarasota,

Florida. On February 12, 2002, Behrens and DCAP filed their
second anended petition. On February 20, 2002, Boran noved to
di sm ss the second anended petition, again alleging that
Behrens and DCAP did not verify the petition or raise
sufficient allegations of standing. Boran's notion to dism ss
t he second anmended petition was denied on March 12, 2002.

On April 4, 2002, Boran noved to conpel answers to
certain questions asked and production of certain docunments

requested during the deposition duces tecum of DCAP s



desi gnat ed representative, Al an Behrens, on February 28, 2002.
On April 12, 2002, just prior to a hearing on the notion to
conpel, DCAP filed a notice of voluntary wi thdrawal of its
petition.

On May 17, 2002, before entry of an order droppi ng DCAP
as a party, Boran filed a Motion for Summary Recommended Order
and Sanctions, which sought sanctions agai nst both Behrens and
DCAP for filing petitions and participating in this proceeding
al l egedly for inmproper purpose.

Behrens, Boran, and the District filed a Joint Pre-
Hearing Stipulation on May 17, 2002, which contained a section
stating that Boran's Mtion for Summary Recomended Order and
Sanctions was the only one which remai ned pendi ng as of that
date. By way of response on May 22, 2002, Behrens filed his
own Motion for Summary Recomended Order and Sanctions. Three
nore notions were filed prior to final hearing: Boran's
Motion in Limne; the District's Mdtion to Quash Subpoenas;
and Boran's Motion to Quash Subpoenas.

At the outset of final hearing on May 29, 2002, the
parties agreed to waive oral argunment on the nerits of their
respective notions for summary recomrended order and
sanctions. The other notions were then resolved on the final

hearing record.



Boran offered the testinony of two witnesses: Todd
Boran; and expert witness Dale Hardin, P.G, who was accepted
as an expert in the fields of hydrogeol ogy and water use
permtting. Boran’s Exhibits 1 through 20 were admtted into
evi dence wi t hout objection.

The District offered the testinony of expert w tness
David Brown, P.G , who was accepted as an expert in the fields
of geol ogy, hydrogeol ogy and water use permtting and well
construction. The District’s Exhibits 1 through 10, 13, 14,
17 through 19, 21, 23 through 25, 27, 29, 34 (Behrens’ WMay 2,
2002 deposition), and 37 through 40 were admtted wi thout
obj ecti on.

Behrens testified on his own behalf and offered two
exhibits into evidence. Ruling was reserved on the District's
rel evance objection to Behrens’ Exhibit 1; the rel evance
obj ection is now overruled, and the exhibit is admtted.
Behrens’ Exhibit 3 was adm tted over rel evance objections at
final hearing.

After presentation of evidence, Boran requested a
transcript of the final hearing, and the parties requested and
were given 15 days fromthe filing of the transcript in which
to file proposed recomended orders (PROs). The Transcript
was filed on June 11, 2002, making PROs due no |l ater than June

26, 2002. On the deadline, Boran and the District filed a



Joint PRO, and Petitioner filed Proposed Findings of Fact and
Concl usi ons of Law.

On July 1, 2002, Petitioner filed what he entitled a
Menor andum of Law in Support of Proposed Recomended Order.
Actually, it was a reply to the Joint PRO filed by Boran and
the District, who filed a Joint Motion to Strike on July 3,
2002. Petitioner did not file a response in the tine allotted
by Florida Adm nistrative Code Rule 28-106.204(1), and the

Motion to Strike is granted.



FI NDI NGS OF FACT

The Parties

1. Petitioner, Alan Behrens, owns real property and a
house trailer |ocated at 4070 Sout hwest Armadillo Trail, in
Arcadi a, Florida. Behrens uses a two-inch well as the primary
source of running water for his trailer

2. Boran and his famly operate a ranch and sod farmin
Arcadi a, Florida, under the limted partnership of Boran Ranch
and Sod, Ltd. Boran uses several different on-site wells to
irrigate the farm See Findings 12-17, infra.

3. The District is the admnistrative agency charged
with the responsibility to conserve, protect, manage, and
control water resources within its boundaries pursuant to
Chapter 373, Florida Statutes, and Florida Adm nistrative Code
Rul e Chapter 40D.

Permt History

4. Boran’s property is a little over 1,000 acres in
size, on which he has raised cattle and grown sod for
approxi mately the past four years. Before Boran owned the
property, its prior occupants used the |land for growing fall
and spring row crops (primarily tomatoes). Boran's cattle and
sod farmuses | ess water than was used by previous owners and

occupants.



5. In 1989, the original permt holders could make
annual average daily w thdrawals of 309,000 gallons but also
were allowed a maxi numdaily w thdrawal of 6,480,000 gall ons.
In 1992, the permtted withdrawals increased to an annual
average daily quantity of 2,210,000 gallons, with a peak
monthly Iimt of 3,596,000 gallons per day.

6. On Decenber 14, 1999, Boran received an agricul tural
wat er use permt (WJUP No. 20009478.004) fromthe District.
This current existing pernmt expires on December 14, 2009.

The current permt grants Boran the right to w thdraw
groundwat er for his agricultural use in the annual average
daily quantity of 1,313,000 gallons, and with a peak nonth
daily quantity of 3,177,000 gall ons.

7. On Septenber 11, 2000, Boran filed an application to
nodi fy his existing water use pernmit. Modification of Boran's
existing permt does not |engthen the termof the permt, and
the scope of the District's review was linmted to those
features or changes that are proposed by the nodification.

8. The proposed nodification would allow Boran to
i ncrease his annual average daily quantity by 175,000 gallons,
and increase the peak nonth daily quantity by 423,900 gall ons,
for the irrigation of an additional 129 acres of sod. Wth

t he proposed increase, the new annual average daily quantity



will be 1,488,000 gallons, and the new peak nonth daily
quantity will be 3,600,900 gall ons.

9. The proposed nodification also provides for the
construction of an additional well (DI D #6) on the
sout heastern portion of property, which will w thdraw
groundwat er fromthe upper Floridan aquifer.

10. The proposed agency action also entails a revision
of the irrigation efficiency rating for the entirety of Boran
Ranch. Irrigation efficiency refers to the ability to direct
water to its intended target, which in this case neans the
root zone of the sod, without |osing water to evaporation and
downwar d seepage. Under the proposed permt nodification,
Boran will increase the entire farm s water efficiency from 65
percent to 75 percent.

11. As discussed further in the Conditions for |Issuance
section infra, the District's AGMOD nodeling program uses this
efficiency rating as part of its determ nation of the
appropriate quantities for withdrawals. The higher the
efficiency rating, the |l ess water received under a permt.
Because the efficiency rating increased, the application rate
for water decreased from 42" per year to 36.4" per year for
the entire Boran Ranch.

Boran's Wells




12. There are six well sites (labeled according to
District identification nunbers, e.qg., DID #3) existing or
proposed on Boran’'s property.

13. DID #1 is an eight-inch well located in the
nort heastern portion of the property. DID #1 provides water
solely fromthe internediate aquifer. DID #2 is an eight-inch
well located in the mddle of the property. DID #2 wi thdraws
wat er from both the internedi ate and upper Floridan aquifers.
Both DID #1 and DID #2 were installed in 1968, and predate
both the first water use permt application for the farm and
the District's water use regul atory system

14. DID #4 is a twelve-inch well |located in the north-
central part of the property and solely taps fromthe upper
Floridan aquifer. DID #4 had already been permtted and
constructed as of the date of the proposed nodification
application at issue in this case.

15. DID #3 and DID #5 are twelve-inch wells which have
al ready been permtted for the southern and northern portions
of the property, respectively, but have not yet been
constructed. Both wells will wthdraw water only fromthe
upper Fl oridan aquifer.

16. DID #6 is a proposed twelve-inch well to be | ocated
on the southeastern portion of the property and to irrigate an

addi ti onal area of sod. DI D #3, #5, and #6 will all be cased
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to a depth of approximtely 540 feet, and only open to the
upper Floridan aquifer to a depth of approximtely 940 feet.
By casing the well with pipe surrounded by cenment, these wells
wll be sealed off to all aquifers above 540 feet, including
the internedi ate aquifer.

17. Al the wells on the property are used to irrigate
sod. The wells have artesian flow, but utilize diesel punps
to provide consistent flow pressure year-round throughout the
fields (some of which can be a mle and a half froma well).
Since running the punps costs noney, there is an econom c
incentive not to over-irrigate. 1In addition, over-irrigation
can lead to infestations of fungi and insects, and eventually
cause the grass to rot and die. As a result, the fields
receive irrigation only when dry areas in the fields appear
and the grass begins to wlt.

Boran Ranch Operations and Managenent Practices

18. Boran Ranch primarily grows three kinds of grasses:
St. Augustine Floratam St. Augustine Pal netto; and Bahi a.
(Boran also is experinmenting on a smaller scale with comopn
paspal um and common Bernuda.) The Bahia grass, which is what
al so grows in the ranch's cattle pasture, does not require
irrigation; the St. Augustine grasses are |ess drought-
resistant and require irrigation at tinmes. The mpjority of

the sod sold to residential installers (who ordinarily work

11



for | andscape conmpanies) is a St. Augustine grass. Comrerci al
or governnmental roadside installations favor Bahi a.

Currently, Boran sells nore Bahia than St. Augustine. But

mar ket demand determ nes which types of grass are produced on
the farm As residential use and demand for St. Augustine in
sout hwest Florida increases, so would the proportion of the
farmused for growing St. Augustine grass.

19. Boran grows sod year-round because of a |arge demand
for the product in Ft. Myers and Cape Coral, and to a | esser
extent in Punta Gorda and Port Charlotte. Sod hel ps control
erosion and is considered to have aesthetic value. There also
was sonme evidence that sod | owers the anbient tenperatures, as
conpared to bare dirt; but the evidence was not clear how sod
woul d conmpare to other ground cover in |owering tenperatures.

20. \When subsurface seepage irrigation is being used, a
sod field nmust be disked and "l aser-1leveled" to the proper
el evation, with a slight slope created in the field to help
ensure proper irrigation and drainage, before it can be used
for sod production.

21. The fields are | aser-leveled before the irrigation
systemis installed and the crop is planted. The perforated
irrigation supply lines of Boran Ranch’s subsurface irrigation

system also known as the "tile," run the opposite direction

12



of the slope of the field and perpendicular to the main
irrigation |ine.

22. Once the subsurface irrigation systemis install ed,
the field receives sprigs of sod, which are then watered and
"rolled" to pack theminto the ground. Approximtely three
nonths after a field has been rolled, the new sod is then
periodically fertilized, sprayed and nowed. Sod takes
approxi mately one year to grow before it may be harvested.

The sod at Boran Ranch is harvested via tractor with a
"cutter" on its side, which cuts underneath the grass, lifts
it up onto a conveyor belt, and then onto a pallet for

shi ppi ng.

23. There are four different types of irrigation systens
used for growing sod in Florida: (1) pivot systems which rely
on sprinklers attached to overhead lines that rotate around a
fixed point; (2) overhead rain guns which utilize notorized
hydraulic pressure to spray a field; (3) above-ground seepage;
and (4) subsurface irrigation systens (which can al so be used
to drain excess water fromfields during |arge rain events).
The nost efficient irrigation systemused for sod in Florida
is the subsurface irrigation system

24. Boran Ranch first started the subsurface irrigation
system approxi mately four years ago. Since that time, Boran

Ranch has converted alnpbst all its fields to the subsurface
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irrigation system at a cost of approximately $1150 to $1350
per acre. As a result of this conversion process, Boran Ranch
now uses | ess water per acre of sod.

25. The subsurface irrigation systemdelivers water from
a well to a water control structure (also known as the "box")
via the inperforated main irrigation |line. The perforated
lines of the "tile" are connected to this main irrigation |ine

at a 90-degree angle.

26. The largest portion of the "box" sits underground.
Once the water in the main irrigation |line reaches the "box,"
wat er buil ds up behind renpovabl e boards contained in the box,
creating the backpressure which forces water out into the
tile. Water flows out fromthe tile to maintain the water
table |l evel at or near the root zone of the sod.

27. Subsurface irrigation systems only function on
property that has a hardpan | ayer beneath the soil. The
hardpan | ayer acts as a confining unit to mnimze the
downwar d seepage of water, thereby allow ng the subsurface
irrigation systemto work efficiently. Behrens questioned
whet her Boran Ranch has the necessary hardpan based on Todd
Boran's reliance on hydrogeol ogists for this information. But
the expert testinmony of Boran's hydrogeol ogy consultant and

the District's hydrogeol ogi st confirned Todd Boran's

under st andi ng.
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28. Typically, the highest board in the box has the sane
hei ght as the top of the field. Once the water |evel inside
t he box surpasses the height of the |ast board, water wll
spill over that board into the remainder of the box and then
out another main irrigation line to the next box and set of
tiles. By renoving sone of the boards in the box, Boran can
bypass irrigating certain sections of his fields in favor of
ot her areas.

29. Excess water fromthe fields flows into field
ditches which lead to wetlands on the property. |f water
| eaves the wetl ands during epi sodes of heavy rains, it flows
downstream to the Peace River.

Conditi ons for |ssuance

30. Boran Ranch is |ocated in southwestern DeSoto
County, in an area designated by the District as the Southern
Water Use Caution Area (SWUCA). The District created the
SWUCA, which covers 5,000 square niles, after first
determ ning that the groundwater resources of eastern Tanpa
Bay and Hi ghl ands Ri dge regi ons were stressed and creating the
Eastern Tanpa Bay Water Use Caution Area (ETBWJCA) and
Hi ghl ands Ri dge Water Caution Area (HRWUCA). Both the ETBWJCA
and the HRWJUCA are contained within the |arger boundaries of
the SWUCA. Wthin the ETBWICA is an area along the coasts of

portions of Hillsborough, Manatee, and Sarasota counties known
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as the Most Inpacted Area (MA). Special permtting rules

exi st for new projects |located within the ETBWJICA, HRWICA, and
M A, but not within the remainder of the "undifferentiated"
SWUCA. Boran Ranch is located in this "undifferenti ated" area
of the SWUICA.

31. Behrens took the position that Boran should not be
permtted any additional water use until special permtting
rules are pronul gated for the "undifferentiated" SWICA. But
Behrens could cite no authority for such a noratorium
Meanwhi | e, the nore persuasive evidence was that no such
nor at ori um woul d be reasonabl e or appropriate.

32. The evidence proved that the quantities authorized
by the proposed nodification are necessary to fulfill a
certain reasonabl e demand, as required by Rule 40D-
2.301(1)(a). Boran sought additional water quantities through
the permt nodification application in order to irrigate an
addi tional 129 acres of its sod farm The application
reflects a need for additional water, associated with
addi ti onal acreage added to the farm Boran used the
District's AGVOD spreadsheet nodel, which is based on a
mat hemat i cal nmet hodol ogy known as the nodified Bl ainey-Criddle
met hod, to determ ne the reasonable quantities for Boran's

specific agricultural use.
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33. AGMOD inputs into its conputations the foll ow ng
variables: (1) geographic |ocation of the proposed use; (2)
type of crop grown; (3) irrigation (efficiency); (4) punp
capacity; (5) soil type; and (6) nunber of acres to be
irrigated. AGMOD is a generally accepted tool used for
determ ning the allocation of water quantities for
agricultural use. |In the instant case, the AGMOD cal cul ati ons
i ncorporated 87 years of rainfall data and its results reflect
the quantities necessary in the event of a two-in-ten-year
drought. Simlarly, the AGVOD cal cul ations in the instant
case take into account the change in irrigation efficiency
from 65 percent to 75 percent.

34. Behrens suggested that Boran should not be all owed
to use any nore water until mnimumflows and | evels are
established for the internediate aquifer in the vicinity.
However, Behrens could cite no authority for inposing such a
noratorium Meanwhil e, the nore persuasive evidence was that
no such nmoratorium woul d be reasonable or appropriate. See
Fi ndi ng 49 and Concl usion 86, infra.

35. Behrens al so suggested that inputs to AGVMOD shoul d
assume nore Bahia and | ess St. Augustine grass so as to reduce
the resulting amount of reasonable demand. He al so suggested
t hat Boran's reasonabl e demand shoul d not take into account

possi bl e future increases in St. Augustine grass production
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based on possible future market demand increases. But it does
not appear that the District requires an applicant to
differentiate anmong various types of grasses when inputting
the crop type variable into the AGMOD nodel for purposes of
determ ni ng reasonabl e demand. See Water Use Permt

| nformati on Manual, Part C, Design Aids (District Exhibit 2C),
Table D-1, p. C4-09.

36. The evidence proved that Boran denonstrated that the
proposed use will not cause quantity or quality changes that
adversely inpact the water resources, on either an individual
or curul ative basis, including both surface and ground waters,
as required by Rule 40D 2.301(1)(b).

37. Data fromwater quality nonitoring reports indicate
that water quality at Boran Ranch and in the region has
remai ned fairly consistent. There were no statistically
significant declining trend in water levels in the region.
Behrens adnmitted that water quality in his well has been
consistently good.

38. One apparent increase in total dissolved solids and
chlorides in DI D #1 was explained as being a reporting error.
Boran i nadvertently reported sonme findings fromDID #2 as
comng fromDID #1. Until the error was corrected, this nade
it appear that water quality from DI D #1 had decreased

because, while DID #1 is open only to the internedi ate
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aquifer, DID #2 is open to both the internediate aquifer and
t he upper Florida aquifer, which has poorer water quality.

39. Both Boran and the District used the MODFLOW nodel ,
a generally accepted tool in the field of hydrogeol ogy, to
anal yze wi thdrawal inpacts. The purpose of nodeling is to
eval uate inpacts of a proposed use on the aquifer tapped for
wi t hdrawal s, and any overlying aquifers including surficial
aqui fers connected to | akes and wetl| ands. MODFLOW uses
mat hematics to sinulate the different aquifer paraneters for
each production unit determ ned from aquifer performnce
testing.

40. During the permt application process, both Boran
and the District conducted groundwat er nodeling by sinply
addi ng the proposed new quantities to nodels devel oped for
Boran's permt application in 1999. The npdels were
conpar abl e but not identical; the District's nodel was
sonewhat nore detailed in that it separated predicted
drawdowns into nore aquifer producing units. Both nodels
satisfied the District that the proposed nodification woul d
have no adverse inpact on water resources.

41. After the challenge to the Proposed Agency Acti on,
the District created a new nodel to assess the inpact of only
the additional quantities requested by the nodification. This

new nodel added sone aquifer paraneters obtained from Regi onal
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Cbservation Monitoring Program (ROW) well 9.5, which was
constructed very close to the Boran Ranch in 1999.
(I'nformation from ROW 9.5 was not available at the tine of
the earlier nodels.) The new nodel allowed the District to
limt the scope of its review to those changes proposed by the
nmodi fication. The results of this nodel show that inpacts are
| ocal i zed and that nost are within the confines of Boran's
property.

42. The greatest inpacts resulting fromthe proposed
nodi ficati on would occur in the Suwannee Linestone producing
unit (the upper-nost portion of the upper Floridan aquifer),
the unit to be tapped by DID #6. The confining unit above the
upper Floridan aquifer in this region of DeSoto County is
approxi mately 300-400 feet thick, and inpacts on the
i ntermedi ate aquifer, which is above this confining unit, are
much |l ess. When the District's new nodel was run for peak
mont hly withdrawal s (423,900 gpd for 90 days), the nodel's 1.0
f oot drawdown contour was contained within the confines of
Boran’s property, and the 0.1 foot drawdown contour extended
only approximately two mles out fromthe well node of DI D #6.
At nospheric baronetric changes can cause fluctuations in
aqui fer levels that exceed a tenth of a foot.

43. As nminimal as these nodel ed i npacts appear to be,

they are | arger than would be expected in reality. This is
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because, for several reasons, MODFLOWIis a conservative nodel -
-i.e., inpacts nodeled are greater than inpacts that would be
likely in actuality.

44, First, MODFLOWis a mathematical, asyntopic nodel.
This means it nodels very gradual ly decreasi ng drawdowns
continuing over long distances as predicted drawdowns approach
zero. This tends to over-predict inpacts at greater distances
fromthe withdrawal. 1In reality, the heterogeneity or
di scontinuity of confining units cuts down on drawdown
effects. The steepest drawdowns occur at a well node and then
decline relatively rapidly with distance.

45. Second, several nodel inputs are conservative. The
annual average quantities for water use generated under the
AGVOD net hodol ogy i s based on a two-in-ten-year drought year.
The peak nonth quantity applies to the three driest nonths
within the two-in-ten-year drought period. The MODFLOW nodel
applies this 90-day peak usage conti nuous punpi ng under AGVOD
and conservatively assunmes no rainfall or recharge to the
aqui fers during this period. Both of these are extrenely
conservative assunptions for this region of Florida.

46. The District's determ nation of reasonable
assurances "on both an individual and a cunul ative basis" in
wat er use permt cases only considers the sum of the inpact of

the applicant's proposal, together with all other existing
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i npacts (and perhaps al so the inpacts of contenporaneous
applicants). The inpacts of future applicants are not
considered. This differs fromthe cunul ative inpact review
under Part |V of Chapter 373 (environnmental resource
permtting). See Conclusions 80-84, infra.

47. NModeling is a conmponent of the District’s assessnent
of inmpacts on a cunulative basis. |In addition, the District
revi ewed and assessed hydrographs of the potentionetric
surface from nearby ROW wells, water quality data, permt
hi story of the Boran site, and regional hydrol ogic conditions.
The hydrographs represent the accurul ation of all inpacts from
punpage in the area and show stable groundwater levels in the
region. Water quality also is stable, with no declining
trends. The permt history indicates that permtted
wi t hdrawal s on the Boran site have declined. For all of these
reasons, the evidence was that Boran's proposed w thdrawal s
woul d create no adverse inpacts on water resources on a
cunul ati ve basis.

48. The evidence proved that the proposed agency action
wi Il not cause adverse environnmental inpacts to wetl ands,
| akes, streans, estuaries, fish and wildlife, or other natural
resources, as required by Rule 40D 2.301(1)(c). Due to the
significant confinenent between the source aquifers and the

surficial aquifer and surface water bodies, the nodeling
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results show no adverse inpact to the surficial aquifer, and
no adverse inpact to wetl ands, streans, estuaries, fish and
wildlife, or other natural resources.

49. The evidence was that there are no m nimum fl ows or
| evel s set for the area in question. Furthernore, Standard
Condition 9 of the Proposed Agency Action requires Boran to
cease or reduce withdrawals as directed by the District if
wat er | evels should fall below any m ninmum | evel |ater
established by the District. The nore persuasive evidence was
that the requirements of section 4.3 of the District's Basis
of Review have been net. (A noratoriumon water use pernits
until establishment of m ninmumflows and | evels would be
nei t her reasonabl e nor appropriate.)

50. The evidence proved that the proposed use w ||
utilize the | owest water quality he has the ability to use, as
required by Rule 40D 2.301(1)(e), because the new w t hdrawal s
are exclusively fromthe upper Floridan aquifer, which has
poorer quality than the internediate aquifer. Deeper aquifers
cannot be used because the water quality is poorer than the
upper Floridan aquifer, and it is technically and econonmically
infeasible to use it for agricultural purposes.

51. Behrens suggests that Boran should be required to
di scontinue all w thdrawals of higher quality water fromthe

intermedi ate aquifer as part of the proposed nodification.

23



VWile an offer to do so might be welcomed (as was Boran's
offer to install subsurface seepage irrigation and apply the
hi gher efficiency percentage to the entire Boran Ranch),
Behrens could cite no authority for inposing such a condition;
and the nore persuasive evidence was that inmposition of such a
condition would be neither reasonabl e nor appropriate under
the circunstances of this case.

52. The evidence proved that the proposed use will not
significantly induce saline water intrusion, as required by
Rul e 40D-2.301(1)(f), because the nodel results show that the
drawdown contours do not approach anywhere near the ETBWJCA or
M A areas. Boran's Ranch is |ocated approximtely 21 mles
fromthe MA boundary and 10.8 mles from ETBWJCA boundary.
Further, Boran nust nonitor the water quality in DID #1 and
DI D #4 and docunent any changes in water quality as a result
of the w thdrawal s.

53. The parties have stipulated that the proposed use
meets the requirenents of Rule 40D 2.301(1)(g) and will not
cause pollution of the aquifer.

54. The evidence proved that the proposed use will not
adversely inpact offsite | and uses existing at the tine of the
application, as required by Rule 40D 2.301(1)(h), because the
nodel i ng showed no inpact to the surficial aquifer or |land use

out si de Boran Ranch. The confinenent between the point of
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wi t hdrawal and the surface is too great to inpact offsite | and
uses in the instant case.

55. The evidence proved that the proposed use will not
adversely inpact any existing |egal withdrawal, as required by
Rul e 40D-2.301(1)(i), based on the ROW hydrographs and
nodel i ng showi ng m ni mal drawdowns outsi de the boundaries of
Bor an Ranch.

56. Behrens clainms that Boran's proposed nodification
will adversely inpact his well, which is approxinmately 3.5
m | es northeast of the northeast corner of the Boran property
and over four mles away from DI D #6. But the greater weight
of the evidence was to the contrary. (The wells of other DCAP
menbers were even further away, making inpacts even |ess
likely.)

57. Behrens has no i ndependent know edge of the depth of
his two-inch well but believes it is approxinmately 150 feet
deep, which would place it within the internmedi ate aquifer.

In view of the consistent quality of Behrens' well water, and
the nature of his well construction, it is nost |ikely that
Behrens' well does not penetrate the confining |ayer between
the internedi ate aquifer and the upper Floridan aquifer. |If
150 feet deep, Behrens' well would not extend into the deepest
producing unit of the intermediate aquifer (PZ-3); rather, it

woul d appear to extend into the next deepest producing unit of
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the internediate aquifer (PZ-2). But it is possible that
Behrens' well cross-connects the PZ-2 and the shal |l owest
produci ng unit of the intermediate aquifer (PzZ-1). (The

evi dence did not even rule out the possibility that Behrens'
well also is open to the surficial aquifer.)

58. Assum ng that Behrens' well is open to the PZ-2
only, conservative MODFLOW nodeling predicts no inpact at al
fromthe proposed nodification. (Behrens' well would be
out side the zero drawdown contour.)

59. Meanwhil e, hydrographs of PZ-2 from nearby ROW
wel I's show marked fluctuations (five-foot oscillations) of the
potentiometric surfaces in producing units of the internmediate
aqui fer. These fluctuations appear to coincide with increased
punpi ng out of the internmediate aquifer. These fluctuations
in the potentiometric surface are not being transmtted up
fromthe upper Floridan aquifer or down fromthe surficial
aqui fer. The potentionetric surface in those aquifers do not
exhi bit matching fluctuations. |t appears that the
internmedi ate aquifer is being inpacted al nost exclusively by
punpi ng out of that aquifer. (This evidence also confirns the
integrity of the relatively thick confining | ayer between the
i ntermedi ate and the upper Floridan aquifers, which serves to
| argely insulate Behrens' well fromthe influence of punping

out of the upper Floridan.)
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60. Behrens seens to contend that, in order to determ ne
adverse inpacts on a cunul ative basis, the inpact of Boran's
entire withdrawal, existing and proposed, which is nodel ed
conservatively at approximtely 0.3 feet, nust be consi dered.
But the District considers an adverse inpact to an existing
| egal withdrawal to consist of an inpact |arge enough to
necessitate nodification to the producing well in order for it
to continue to function as intended. The greater weight of
t he evidence was that the well on Behrens' property was not
designed to be a free-flowing well but was designed to use a
punp to operate as intended.

61. At the tinme Behrens purchased his property, there
was a well and a non-functioning punp on the property. Even
at the beginning of his ownership, he did not always have
runni ng water without a functioning punp. |In approxi mtely
1986 or 1987, Behrens installed a new electric punp because it
all owed the well to produce nore water. After installation of
t he punp, Behrens raised his trailer an additional five feet
(to guard agai nst flooding) which caused it to be
approximately ten feet high, neaning the water had to trave
that much farther against gravity to reach Behrens' faucets.
For nmost of the time that he has owned the property, Behrens

has used a punp on the well.
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62. Behrens installed a check valve to allow himto turn
of f the punp. Sonetines during stormor flood conditions,
electric power failed or was cut off, and Behrens was forced
to rely solely on artesian flow, which was sonetines adequate
in flood conditions during the rainy season. At other tinmes
when artesian fl ow was adequate, Behrens would turn off the
punp and rely solely on artesian flow. But it also was
soneti mes necessary for Behrens to use the punp to get
adequate water flow.

63. During the summer of 2001, Behrens' punp failed, and
he had to rely solely on artesian flow. As in prior years,
artesian flow was sonetines inadequate. In order to be able
to get at |east sonme artesian flow for the maxi num anount of
time, Behrens |owered the spigot on his well by about two
feet.

64. Al though Behrens is aware that the iron casing of
his well could corrode over tine, he has never called a
licensed well driller or other contractor to inspect his well.
Behrens did not test his own well for possible blockage that
would result in a lower yield. Furthernore, Behrens admts
t hat his whol e outdoor water system needs to be conpletely
repl aced.

65. The evidence proved that the proposed use wll

i ncorporate water conservation neasures, as required by Rule

28



40D- 2. 301(1) (k), based on the water conservation plan
submtted to the District, installation of a state-of-the-art
irrigation system increase in efficient use of the water, and
decrease in the application rate. (Behrens' argunments that
Boran has been allowed to use too much water and his question
as to the existence of hardpan underlying Boran's fields

al ready has been addressed. See Findings 27 and 35, supra.)

66. The parties have stipul ated that Boran has
denonstrated that the proposed use will incorporate reuse
measures to the greatest extent practicable, as required by
Rul e 40D-2.301(1)(1).

67. The evidence proved that the proposed use will not
cause water to go to waste, as required by Rule 40D 2.301(m,
because the irrigation nethod is the nost efficient system
that is economcally and technically feasible available for
sod. (Behrens' question as to the existence of hardpan
underlying Boran's fields already has been addressed. See
Fi nding 27, supra.)

68. The evidence proved that the proposed use will not
ot herwi se be harnful to the water resources of the District,
as required by Rule 40D-2.301(1)(n), based on the review of
all other permt criteria.

Propri ety of Behrens' Purpose
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69. Behrens did not review the District's permt file on
Boran's application before he filed his petition. The
evi dence suggested that he traveled to the District's Sarasota
office for that purpose but found on his arrival that the
conplete permt file was not avail able for inspection there.
Because of the filing deadline, he did not find tine to make
anot her attenpt to review the permt file of record before he
filed his petition. Behrens also did not contact Boran, the
District or anyone else with any questions about the proposed
agency action before filing his petition. He also did not
visit Boran's property, and made no inquiry as to the
irrigation system enployed by Boran. Behrens also did not do
any additional |egal research (beyond what he had done in
connection with other water use permt proceedings) before
filing his petition. Behrens believed he had all the
information he needed to file his petition.

70. Behrens has previously filed at |east one
unsuccessful petition challenging the District’s issuance of a

wat er use permt. See Behrens v. Southwest Fla. Water

Managenent Dist., DOAH Case No. 00-4801 (DOAH Jan. 29, 2001).

DCAP, with Behrens acting as its president, has previously
filed at | east three unsuccessful petitions chall enging the

District’s issuance of a water use permt. See, e.g., DeSoto

Citizens Against Pollution, Inc. v. Farm and Hydro Limted

30



Partnershi p, DOAH Case No. 02-232 (Southwest Fla. Water Man.

Di st. June 25, 2002); DeSoto Citizens Against Pollution, Inc.

v. Sout hwest Fla. Water Managenent Dist., DOAH Case No. O01-

3056 (DOAH Aug. 22, 2001); DeSoto Citizens Against Pollution

I nc. v. Sout hwest Fla. Water Managenent Dist., DOAH Case No.

01-2917 (DOAH Sept. 24, 2001). However, none of those
proceedi ngs involved a project at the Boran site.
71. It is found that, under the totality of

ci rcunmst ances, Behrens' and DCAP' s participation in this

proceedi ng was not for an inproper purpose--i.e., not
primarily to harass or to cause unnecessary delay or for

frivol ous purpose or to needlessly increase the cost of
Boran's permt nodification. While a reasonable person would
not have raised and pursued sonme of the issues raised by
Behrens and DCAP in this proceeding, it cannot be found that
all of the issues they raised were frivolous or that their
participation in this proceeding was for an inproper purpose.
72. It appears that Behrens based his standing in part
on the requirenment in Rule 40D 2.301(1)(i) that Boran provide
reasonabl e assurances that the proposed use will not adversely
i npact an existing |legal withdrawal to be provided "on both an

i ndi vidual and a cumul ative basis.” (Enphasis added.) Not

unreasonably, Behrens argued that this requirenment allowed him

to base his standing on alleged injuries fromall of Boran's

31



wi t hdrawal s, existing and proposed, which would create a 0. 3-
foot drawdown on his well. VWhile his argunent is rejected, it
cannot be found to be frivolous or nade for inproper purpose.

73. Behrens' argunent that Boran did not nmeet Rule 40D
2.301(1)(i) was based on the 0.3-foot drawdown and his
position that his well was designed to be artesian free-
flowi ng. Wiile Behrens' proposed finding was rejected, the
position he took is not found to be frivolous or taken for
i mproper purpose.

74. Several other argunents made and positions taken by
Behrens have been rejected. See Findings 27, 34, 35, and 51,
supra, and Conclusions 86-87, infra. But they cannot all be
found to have been frivol ous or made and taken for i nproper
pur pose.

CONCLUSI ONS OF LAW

Burden of Proof and Initial Burden of Presenting Evidence

75. The standard for an applicant’s burden of proof is
one of reasonabl e assurances, rather than absol ute guarantees,
that the conditions for issuance of a pernit have been net.

Manasota-88, Inc. v. Agrico Chem Co., 12 F.A L.R 1319, 1325

(Dept. Env. Reg. Feb. 19, 1990). The term "reasonabl e
assurance" nmeans "a substantial likelihood that the project

will be successfully inplenented.” Metropolitan Dade County

v. Coscan Florida, Inc., 609 So. 2d 644, 648 (Fla. 3d DCA
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1992) .
76. As an applicant for a permt, Boran had the initial

burden of presenting a prima facie case of entitlenent to the

permt. Florida Dep't of Transp. v. J.WC. Co., 396 So. 2d

778, 787 (Fla. 1st DCA 1981).
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Permt Criteria

77. In order for Boran to neet his prinma facie burden of

entitlenment to nodification of his permt, he had to
denonstrate conpliance with Section 373.223(1), Florida
Statutes (2001). (Al statutory references are to sections of
the 2001 codification of the Florida Statutes.) This statute
establishes a three-prong test that a proposed use: (1) is
reasonabl e and beneficial; (2) is in the public interest; and
(3) does not adversely affect existing |egal users of the
wat er resource. The District’s conditions for issuance
contained in Rule 40D-2.301(1) inplenent the three-prong test.

78. The April 2001 version of Rule 40D-2.301 was in
effect at the time the proposed agency action was issued and
provided in pertinent part as follows:

(1) In order to obtain a Water Use Pernit, an

Applicant nust denonstrate that the water use is

reasonabl e and beneficial, is in the public

interest, and will not interfere with any existing

| egal use of water, by providing reasonable

assurances, on both an individual and a cunul ati ve
basis, that the water use:

(a) Is necessary to fulfill a certain reasonable
demand;
(b) WII not cause quantity or quality changes

whi ch adversely inpact the water resources,
i ncludi ng both surface and ground waters;

(c) WII not cause adverse environnental inpacts to
wet | ands, | akes, streans, estuaries, fish and
wildlife, or other natural resources;

(d) WII conply with the provisions of 4.3 of the
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Basi s of Review described in 40D 2. 091;
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(e) WII utilize the Iowest water quality the
Applicant has the ability to use;

(f) WII not significantly induce saline water
i ntrusion;

(g) WII not cause pollution of the aquifer;

(h) WIIl not adversely inmpact offsite | and uses
existing at the time of the application;

(i) WII not adversely inpact an existing |egal
wi t hdr awal ;

(j) WII utilize local water resources to the
greatest extent practicable;

(k) WIIl incorporate water conservati on neasures;

(') WII incorporate reuse neasures to the greatest
extent practicabl e;

(m WII not cause water to go to waste;

(n) WII not otherwi se be harnful to the water
resources of the District.

79. Florida Adm nistrative Code Rule 40D 2. 091

i ncorporates by reference the Basis of Review for Water Use
Permt Applications into Chapter 40D-2. Section 1.12.1 of the
Basis of Review provides that "ordinarily, only the nodified
aspects of the permit will be addressed in the eval uation of
the application for nodification.”" For that reason, Boran's
existing permtted withdrawals are not at issue in this case
(al though they nust be considered to determ ne whether certain
reasonabl e assurances have been given "on both an individual
and a cunul ative basis.")

80. Under the State Water Resource Plan outlined in Part
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| of Chapter 373, Florida Statutes, which generally applies

t hr oughout Chapter 373, the Florida Legislature declared that
t he Departnment and the water managenent districts should take
into account cunul ative inpacts on water resources. Section
373.016(2), Florida Statutes (2001). Section 373.223(1) does
not contain a specific requirement for an applicant to do a
cunul ative i npact assessnent, but the District has inplenented
Section 373.016(2)'s requirement by including in Rule 40D
2.301(1) the requirenment that an applicant provi de reasonabl e
assurances "on both an individual and a cunul ative basis."

81. In Southwest Florida Water Managenent District v.

Charlotte County, 774 So. 2d 903 (Fla. 2d DCA 2001), rev.

deni ed, 801 So. 2d 615 (Fla. 2001), the Rule 40D 2.301(1)
requi renment that reasonabl e assurances be provided "on both an
i ndi vidual and a cunul ative basis" was chall enged as being too
vague. The court upheld the ALJ's ruling denying that rule
chal | enge based on the undisputed finding of fact "that the
determ nation of cunul ative inpact 'unavoi dably involves site-
specific considerations which render it inpractical to adopt
rule criteria that can be applied with "cookie cutter”
certainty."" 1d. at 913.

82. As found by the ALJ in the rule challenge, "only
subsections (b), (c), (d), (f), (g), (h), (i), and (n) involve

cunmul ative analysis and that '[w]hile the wording of the rule
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is somewhat confusing, the remaining criteria by their very
nature, can only be applied on an individual basis."" 1d. As
al so found by the ALJ in the rule challenge, as to the
criteria to which the cunul ative analysis applies, "for 'any
regul atory scheme to be effective, there has to be an ability
to take cunul ative inmpact into account.'" 1d.

83. As interpreted by the District, the deternination of
reasonabl e assurances "on both an individual and a cunul ative
basi s" under Part Il of Chapter 373 (water use permtting)
differs fromthe cunul ative inpact review under Part |V of
Chapter 373 (environnmental resource permtting). See Section

373.414(8)(a), Florida Statutes. As explained in Cal oosa

Property Omers Ass'n, Inc. v. Departnent of Envtl.

Regul ation, 462 So. 2d 523, 526 (Fla. 1st DCA 1985), the

| atter requires consideration of "the precedential value of
granting a permt under the assunption that simlar future
permts will be granted in the sane locale."” (Essentially,
instead of allowing a single applicant to create all of the
envi ronnental inmpacts a certain geographic area can tolerate,
an effort is supposed to be made to apportioned those inpacts
anmong the simlar projects determ ned to be reasonably likely
to occur in that locale.) 1In contrast, as found, the
District's determ nation of reasonabl e assurances "on both an

i ndi vidual and a cumnul ative basis" in water use permt cases

38



only considers the sum of the inpact of the applicant's
proposal together with all other existing inpacts (and perhaps
al so the inpacts of contenporaneous applicants). The inpacts
of future applicants are not consi dered.

84. There is no conpelling reason not to defer to the
District's interpretation of its own Rule 40D 2.301(1). While
different fromthe cunulative inpact analysis utilized in
under Part |V of Chapter 373 (environnmental resource
permtting), it appears to be a reasonable and permn ssible
interpretation.

85. In applying the District's interpretation of the
rule, Boran and the District properly considered site
specifics in deternm ning whether Boran provided reasonabl e
assurances "on both an individual and a cunul ative basis."

See Sout hwest Florida Water Managenent District v. Charlotte

County, supra at 913.

86. Behrens takes the position that Boran's permt
nodi fi cation should not be granted at this tine because the
District has not yet established special permtting
requirenments for the "undifferentiated” SWJCA, or m ninmum
flows and |l evels for the internediate aquifer in the vicinity.
But the District's evidence was persuasive that |ack of these
t hi ngs does not require a noratorium on water use permts. To

the contrary, it 1is concluded that, if no applicable m nimm
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flows and | evel s have been established, the pernmt

nodi fication application conplies with established m ni num
flows and levels. As result, the condition of issuance set
out in Rule 40D-4.301(1)(d) and the provisions of 4.3 of the
Basis of Review. (In addition, as found, Standard Condition 9
of the Proposed Agency Action requires Boran to cease or
reduce withdrawals as directed by the District if water |evels
should fall below any m ninmum |l evel |ater established by the

District.)
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87. Behrens took the position that Boran is not using
the "l owest water quality the Applicant has the ability to
use" under Rule 40D 4.301(1)(e) because two of the existing
wel s on Boran Ranch draw water fromthe internmedi ate aquifer
i nstead of the upper Floridan. Behren asks why Boran shoul d
not be required to deepen those wells and close themto the
internmedi ate aquifer as a condition to the proposed
nmodi fication. While the question nay not be unreasonable, the
requi rement may not be inposed on this proposed permt
nodi fication. It may, however, be raised when those wells

cone up for renewal in 20009.

88. In Sout hwest Florida Water Managenent District v.

Charlotte County, 774 So. 2d 903, 913 (Fla. 2d DCA 2001), rev.

deni ed, 800 So. 2d 615 (Fla. 2001), the court affirmed an

Adm ni strative Law Judge's 1997 invalidation of Rule 40D
2.301(1)(j). After issuance of the Proposed Agency Action in
this case, the District repealed this rule provision.

However, Section 373.016(4)(a), Florida Statutes, restored
requi renent that the District encourage applicants such as
Boran to use water from sources nearest the area of use or
appl i cati on whenever practicable. Boran has conplied with
this requi rement because DI D #6 taps the upper Floridan

aqui fer, which is a |local source, is |located on property

whol | y-owned and controlled by Boran and will irrigate sod on
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this same property.
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Shifting of Burden of Presenting Evidence

89. Under the statutes and rules, as interpreted by the
District, Boran easily met his initial burden to present
evidence. As a result, the burden shifted to Behrens rebut
t he evidence produced by the applicant with contrary evi dence
of equivalent quality to that presented by Boran. J.WC., 396
So. 2d at 789. Mere specul ation concerning what "m ght" occur

is insufficient. Chipola Basin Protective G oup, Inc. V.

Departnment of Envtl. Protection, Case No. 88-3355, 1998 W

1859947 (Dept. Env. Reg. Dec. 29, 1988).

90. Behrens failed to neet his burden of presenting
evidence. Essentially, he relied on rule interpretation and
| egal argunments that have been rejected.

Applicant Met U timte Burden of Proof

91. Based on the Findings of Fact, Boran and the
Di strict have satisfied the standards contained in Section
373.223, Florida Statutes, Florida Adm nistrative Code Chapter
40D- 2, and the Basis of Review for Water Use Permt
Appl i cati ons.

Behrens' Standing

92. In order to prove his standing, Behrens was required
to prove injury-in-fact resulting fromthe proposed agency
action. Section 120.52(12)(b) defines a "party" to include

"[a]l ny person . . . whose substantial interests will be
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af fected by proposed agency action . . . ." (Other parts of
the definition are not applicable to Behrens.) It was held in

Agrico Chem cal Co. v. Dept. of Environnental Reg., 406 So. 2d

478, 482 (Fla. 2d DCA 1981):

We believe that before one can be
considered to have a substantial interest
in the outcone of the proceedi ng he nust
show (1) that he will suffer injury in fact
which is of sufficient immediacy to entitle
himto a section 120.57 hearing, and (2)
that his substantial injury is of a type or
nature which the proceeding is designed to
prot ect.

See also Aneristeel Corp. v. Clark, 691 So. 2d 473 (Fl a.

1997).

93. It is concluded that Behrens did not prove his
standi ng. Conservative MODFLOW nodel ing indicated that
Boran's proposed nodification will not inpact the
potentiometric surface of Behrens' well at all. The
conbi nati on of Boran's existing and proposed water use may
reduce the potentiometric surface of Behrens' well by up to
0.3 feet. But it is concluded that, notw thstanding that sonme
reasonabl e assurances nust be given "on both an individual and
a cunul ative basis,"” the inquiry for purposes of standing is

how t he proposed nodification will affect Behrens' well.

Propriety of Behrens' Purpose

94. Prehearing, Boran noved for attorney's fees and

costs agai nst both Behrens and DCAP under Secti on
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120.569(2)(e) and under Section 120.595(1), Florida Statutes.
The District did not oppose Boran's notion and joined in the
request in their Joint PRO. Behrens filed a notion for
attorney's fees and costs agai nst Boran under Sections

120.569(2) (e) and 120.595(1).
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requests under

95.

Jurisdiction will be reserved to determ ne the

jurisdiction to enter the final order under that stat

Section 120.569(2)(e) because DOAH has

ut e. See

Procacci Commercial Realty, Inc. v. Dept. of Health and Rehab.
Services, 690 So. 2d 603, 606 (Fla. 1st DCA 1997); Dept. of

Heal th and Rehab. Services v. S.G, 613 So. 2d 1380,

(FI a.

(and,

1st

to

96.

1384- 85

DCA 1993). Under Section 120.595(1), the procedures

some extent, substantive |aw) are different.

Section 120.595(1) provides in pertinent part:

(a) The provisions of this subsection are
suppl emental to, and do not abrogate, other
provi sions allowi ng the award of fees or
costs in adm nistrative proceedi ngs.

(b) The final order in a proceeding
pursuant to s. 120.57(1) shall award
reasonabl e costs and a reasonabl e
attorney's fee to the prevailing party only
where the nonprevailing adverse party has
been determ ned by the adm nistrative | aw
judge to have participated in the
proceedi ng for an inproper purpose.

(c) In proceedings pursuant to

s. 120.57(1), and upon nmotion, the

adm ni strative |aw judge shall determ ne
whet her any party participated in the
proceedi ng for an inproper purpose as
defined by this subsection and s.
120.569(2)(e). In making such

determ nation, the adm nistrative |aw judge
shal | consi der whether the nonprevailing
adverse party has participated in two or
nore ot her such proceedi ngs involving the
sanme prevailing party and the sanme project
as an adverse party and in which such two
or nore proceedi ngs the nonprevailing
adverse party did not establish either the
factual or legal nerits of its position,
and shall consider whether the factual or

| egal position asserted in the instant
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proceedi ng woul d have been cogni zable in
t he previous proceedings. In such event,
it shall be rebuttably presumed that the
nonprevailing adverse party participated in
t he pendi ng proceeding for an inproper
pur pose.
(d) In any proceeding in which the
adm nistrative |aw judge determ nes that a
party participated in the proceeding for an
I nproper purpose, the recomended order
shall so designate and shall determ ne the
award of costs and attorney's fees.
(e) For the purpose of this subsection:
1. "lnproper purpose" neans
participation in a proceeding
pursuant to s. 120.57(1)
primarily to harass or to cause
unnecessary delay or for
frivol ous purpose or to
needl essly increase the cost of
i censing or securing the
approval of an activity.

(Enmphasi s added.) Since Behrens did not prevail, he clearly
is not entitled to prevailing party fees and costs under
Section 120.595(1). The only issue under Section 120.595(1)
is whether Boran and the District are entitled to fees and
costs from DCAP and Behrens.

97. It is concluded that Boran and the District are not
entitled to an award agai nst DCAP under Section 120.595(1).
Al t hough no order had been entered dropping DCAP as a party,
DCAP voluntarily dism ssed over a nonth before Boran first
request ed sanctions agai nst DCAP under Section 120.595(1).
(The District's request was first nade over another nonth
later in the Joint PRO.) Since DCAP voluntarily dism ssed, no

final order will be entered as to DCAP in this proceeding.
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That | eaves the question whether Behrens participated in this

proceedi ng for an inproper purpose.
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98. The "definition" of inmproper purpose in Section
120.569(2)(e) is not identical to the definition in Section
120.595(1)(e)1. Section 120.569(2)(e) provides that
signatures on pl eadi ngs, notions, or other papers certify that
the signatory has read the docunent and that "based upon
reasonable inquiry, it is not interposed for any inproper
pur poses, such as to harass or to cause unnecessary del ay, or
for frivol ous purpose or needless increase in the cost of
litigation."

99. Construing the definition in Section 120.595(1)(e)1

in pari materia with the "definition" in Section

120.569(2)(e), it is concluded that Section 120.595(1) only
references the exanples of inproper purposes cited in Section
120.569(2)(e), but that participation in a proceeding is for
an i mproper purpose under Section 120.595(1) only if it is
"primarily to harass or to cause unnecessary delay or for
frivolous purpose or to needlessly increase the cost of
licensing or securing the approval of an activity."” (If such
alimtation on the definition is not part of Section
120.569(2)(e), Section 120.595(1)(a) provides that its

provi sions are "supplenental to, and do not abrogate, other
provi sions allowing the award of fees or costs in

adm ni strative proceedings.")

100. Boran and the District attenpted to use the
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rebuttabl e presunption of inproper purpose created by Section
120.595(1)(c). But it is concluded that the statutory
presunption does not apply in this case. The evidence was
t hat Behrens individually only participated in one previous
proceedi ng involving the District. (DCAP participated in
t hree previous proceedings involving the District, but none of
t he previous proceedi ngs involved a project on the Boran
site.)

101. Case | aw holds that an objective standard is used
to determ ne inproper purpose for the purpose of inmposing
sanctions on a party or attorney under Section 120.569(2)(e)

and predecessor statutes. As stated in Friends of Nassau

County, Inc. v. Nassau County, 752 So. 2d 42, 49-51 (Fla. 1st

DCA 2000) :

In the sane vein, we stated in Procacci
Commercial Realty, Inc. v. Departnent of
Heal th and Rehabilitative Services, 690
So.2d 603 (Fla. 1st DCA 1997): The use of
an objective standard creates a requirenent
to make reasonable inquiry regarding
pertinent facts and applicable law. In the
absence of "direct evidence of the party's
and counsel's state of m nd, we nust

exam ne the circunstantial evidence at hand
and ask, objectively, whether an ordinary
person standing in the party's or counsel's
shoes woul d have prosecuted the claim™

Id. at 608 n. 9 (quoting Pelletier v.

Zwei fel, 921 F.2d 1465, 1515 (11th
Cir.1991)). See In re Sargent, 136 F.3d
349, 352 (4th Cir.1998) ("Put differently a
| egal position violates Rule 11 if it 'has
"absolutely no chance of success under the
exi sting precedent.” ') Brubaker v. City of
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Ri chmond, 943 F.2d 1363, 1373 (4th

Cir.1991) (quoting Clevel and Denmolition Co.

v. Azcon Scrap Corp., 827 F.2d 984, 988

(4th Cir.1987))."[)]
*

* *

Whet her [ predecessor to Section 120.595(1)]
section 120.57(1)(b)5., Florida Statutes
(1995), authorizes sanctions for an initial
petition in an environnental case turns

: on the question whether the signer
coul d reasonably have concl uded that a
justiciable controversy existed under
pertinent statutes and regulations. |If,
after reasonable inquiry, a person who
reads, then signs, a pleading had
"reasonably clear legal justification" to
proceed, sanctions are inappropriate.
Procacci, 690 So.2d at 608 n. 9; Mercedes,
560 So.2d at 278.

Al t hough there is no appellate decision explicitly extending
the objective standard to Section 120.595(1), there does not
appear to be any reason why, absent the rebuttable
presunption, the objective standard should not be used to
det erm ne whether Petitioner's participation in this

proceedi ng was for an inproper purpose. See Friends Of Nassau

County, Inc., v. Fisher Devel opment Co., et al., 1998 WL

929876 (Fla. Div. Adm n.

Hrgs.); Anmscot Insurance, Inc., et al. v. Dept. of Ins., 1998

W 866225 (Fla. Div. Adm n. Hrgs.).

102. I n another appell ate decision, decided under a
predecessor to Section 120.595(1) before the objective
st andard was enunci ated for cases under Section 120.569(2)(e)

and its predecessor statutes, the court in Burke v. Harbor
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Estates Ass'n, 591 So. 2d 1034, 1036-1037 (Fla. 1st DCA 1991),

hel d:

The statute is intended to shift the cost
of participation in a Section 120.57(1)
proceeding to the nonprevailing party if

t he nonprevailing party participated in the
proceedi ng for an inproper purpose. A
party participates in the proceeding for an
i nproper purpose if the party's primary
intent in participating is any of four
reasons, viz: to harass, to cause
unnecessary delay, for any frivol ous
purpose, [FN1] or to needlessly increase
the prevailing party's cost of securing a
i cense or securing agency approval of an
activity.

Vet her a party intended to participate in
a Section 120.57(1) proceeding for an

i nproper purpose is an issue of fact. See
Howard Johnson Conpany v. Kilpatrick, 501
So.2d 59, 61 (Fla. 1st DCA 1987) (existence
of discrimnatory intent is a factua

i ssue); School Board of Leon County v.
Hargi s, 400 So.2d 103, 107 (Fla. 1st DCA
1981) (questions of credibility,
notivation, and purpose are ordinarily
gquestions of fact). The absence of direct
evi dence of a party's intent does not
convert the issue to a question of |aw

| ndeed, direct evidence of intent my

sel dom be available. In determning a
party's intent, the finder of fact is
entitled to rely upon perm ssible
inferences fromall the facts and
circunstances of the case and the
proceedi ngs before him

FN1. A frivolous purpose is one which is
of little significance or inportance in the
context of the goal of admnistrative
proceedi ngs. Mercedes Lighting &

El ectrical Supply, Inc. v. Departnent of
General Services, 560 So.2d 272, 278 (Fla.
1st DCA 1990).
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103. Burke also is of interest because it involves facts
simlar in sone respects to the facts of this case; in other
respects, the facts are different. According to Burke, the
hearing officer found:

6. Petitioner . . . submtted no evidence
to show facts necessary to sustain the

pl eadings in the Petition.

Petitioner offered no expert testlnnny in
support of the pleadings in the Petition.

: The testinony of fact w tnesses
called by Petitioner was not material to
Petitioner's clainmns.

7. Petitioner conS|stentIy denonstrated a
| ack of know edge of the applicable |Iaw,

t he proper scope of the formal hearing, and
the distinction between argunment and
evidence. Petitioner repeatedly attenpted
to establish violations of |aws not

rel evant to the proceeding.

Petitioner attenpted to establ|sh i ssues by
arguing with witnesses during direct and
cross-exam nation, and by repeatedly nmaking
unsworn ore tenus representations of fact.
8. There was a conpl ete absence of
justiciable issue of either law or fact in
this proceedi ng because petitioner failed
to show facts necessary to sustain the

pl eadi ngs. Petitioner presented no

evi dence refuting Respondent, Burke's,

show ng that the nodifications required by
DER were adequate to assure water quality
and the public health, safety, or welfare,
or the property of others. Evidence
presented by Petitioner was not material to
the i ssue of whether the nodifications
requi red by DER were adequate for the

pur poses of the | aw applicable to this
proceedi ng. Therefore, Petitioner
participated in this proceeding for a
frivolous purpose, primarily to cause
unnecessary delay, or to needlessly
increase the cost of licensing or approval
of the proposed activity.
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|d. at 1035-1036. (For reasons unknown, there are m nor

di screpanci es between the court's version of the findings and

t hose appearing at Harbor Estates Associates, Inc. v. E.

Burke, et al., 1990 W. 749394 (Fla. Div. Ad

DOAH s Internet website, Recomended Order

2741, entered April 4, 1990.) In Burke, th
Envi ronment al Regul ati on (predecessor to DE
hearing officer's findings as to the petiti
reversed the hearing officer's award, hol di
conduct described in the reconmended order

of law, evince an inproper purpose as defin
120.59(6), Florida Statutes."™ Burke at 103

reversed, hol ding:

mn. Hgs.), and at
DOAH Case No. 89-
e Departnment of
P) accepted the
oner's conduct but
ng "that the
cannot, as a matter
ed in Section

7. The court

Despite acceptance of factual findings
bel ow, the final order characterizes the
conduct of Harbor Estates' representative
as nere "inconpetent representation.” W
rej ect that characterization as not
consistent with the hearing officer's
findings and, therefore, do not here decide
whet her i nconpetent representation al one
permts a finding of inproper purpose.

* * *

We reject appellees' argunent that
qualified lay representative in a

a
Secti on

120. 57 proceedi ng should be held to a

| esser standard of conduct, as

di stingui shed from |l egal conpetence, than a
i censed attorney. Section 120.62(2),

Florida Statutes, permtting qual
representatives to represent parti

fied | ay
es in

adm ni strative proceedi ngs, provides no
basis for holding such representatives to a
| esser standard of conduct. A contrary
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rule would permt a party to insulate
itself fromthe consequences of Section
120.59(6), Florida Statutes, by choosing
| ay representation.

Id. at 1037-1038.

104. As indicated, the facts in Burke were simlar to
the facts of this case in sone respects but different in other
respects. First, Behrens was not represented by a qualified
| ay person; he participated pro se. (DCAP also was pro se,
havi ng been represented by Behrens, one of its officers.)
Second, there was no evidence that Behrens repeatedly
attenmpted to establish violations of |aws not relevant to the
proceedi ng, argued with wi tnesses, or repeatedly made unsworn
ore tenus representations of fact during direct and cross-
exam nation of witnesses. To the contrary, Behrens willingly
conceded sone issues. (DCAP voluntarily dism ssed.) Third,
Behrens testified and offered two exhibits in evidence
al t hough his evidence was m ni mal, inadequate, and
i nsufficient under applicable statutes and rul es.

105. In addition, as found, there al so were other
factors apparently not present in Burke which are relevant to
the determ nati on whet her Behrens (or DCAP) participated in
this proceeding for inproper purpose. As found, under the
totality of these circunstances, it was not proven that
Behrens' participation in this proceeding was for an inproper

purpose--i.e., primarily to harass or to cause unnecessary
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delay or for frivol ous purpose or to needlessly increase the
cost of Boran's permt nodification.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat the District enter an order granting
Boran’s water use pernit application nunber 20009478. 005; and
denying the notions for attorney's fees and costs under
Section 120.595(1), Florida Statutes.

Jurisdiction is reserved to enter a final order on the
part of the notions for sanctions under Section 120.569(2)(e).

DONE AND ENTERED this 29th day of July, 2002, in

Tal | ahassee, Leon County, Florida.

J. LAVWRENCE JOHNSTON
Adm ni strative Law Judge
Di vi sion of Adm nistrative
Heari ngs
The DeSot o Bui l di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative
Heari ngs
this 29th day of July, 2002.
COPI ES FURNI SHED

Al an R. Behrens, President
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DeSoto Citizens Against Pollution, Inc.
4070 Sout hwest Armadillo Trail
Arcadi a, Florida 34266

Mary Beth Russell, Esquire

Sout hwest Fl ori da Water
Managenment District

2379 Broad Street

Brooksville, Florida 34609-6899

Dougl as P. Manson, Esquire

Carey, O Mall ey, Wiitaker & Manson, P.A.
712 South Oregon Avenue

Tanmpa, Florida 33606

E.D. "Sonny" Vergara, Executive Director
Sout hwest Fl ori da Water
Managenment District
2379 Broad Street
Brooksville, Florida 34609-6899

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days fromthe date of this Recomended Order. Any exceptions to
this Recommended Order should be filed with the agency that w ||

issue the final order in this case.
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